Department of Education

Procedure

Making and managing a public interest
disclosure procedure

Version: 3.2 | Version effective: 22/01/2024

Audience

Department-wide

Purpose

To outline the process under which a public interest disclosure (disclosure) can be made, ensuring that information
disclosed is properly assessed and dealt with, and that all parties involved in a disclosure are supported and
offered appropriate protections.

Overview

The Department of Education (the department) has an obligation to serve the public interest by providing
appropriate avenues for reporting allegations of wrongdoing or danger in accordance with the Public Interest

Disclosure Act 2010 (Qld) (the Act).

Management commitment

The department aspires to an organisational climate where all staff feel confident and comfortable about making a
disclosure of wrongdoing.
When a discloser comes forward with information about wrongdoing, we commit to:

e protect the dignity, wellbeing, career interests and good name of all persons involved

e protect the discloser from any adverse treatment taken as a result of making the disclosure

e respond to the disclosure thoroughly and impartially

e take appropriate action to deal with any wrongdoing or danger (if substantiated)

o keep the discloser informed of the progress and outcome.

This procedure should be read in conjunction with the department's Complaints and grievances management
policy.
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Responsibilities

Employees

Report alleged wrongdoing or danger in accordance with this procedure.
Maintain confidentiality to ensure process integrity and reduce the risk of reprisal.

Assist in an investigation of a disclosure by providing all relevant information if requested.

Managers, principals and supervisors

Report information or complaints for disclosure assessment.

Maintain confidentiality about a potential disclosure and consider the risk of reprisal.

Provide or facilitate support to a person who has made a disclosure.

Provide or facilitate support for a person who is the subject of a disclosure and afford them natural justice.
Monitor the workplace for signs of reprisal against a discloser, or any other person.

Escalate any disclosure to Integrity and Employee Relations for assessment, management and possible
investigation.

Integrity and Employee Relations

Manage all disclosures in accordance with the Act, independently of any investigation and the resultant
decision-making process.

Properly assess, and where appropriate investigate or deal with disclosures.
Effectively manage the risk of reprisal against disclosers or third parties.

Provide appropriate information to disclosers and oversee the coordination of support and protection
offered.

Implement a secure and confidential reporting system to record and manage disclosures.
Meet reporting requirements to the Office of the Queensland Ombudsman.
Monitor, review and provide advice on legislative obligations relevant to disclosures.

Provide training on disclosures for employees, supervisors and managers as part of the department’s
ethics-related training.

Lead regular reviews of this procedure at two-yearly intervals or more frequently if required.

Director-General

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
https://ppr.ged.gld.gov.au/pp/making-and-managing-a-public-interest-disclosure-procedure to ensure you have the most current

Communicate the expectation that all employees are required to conduct their duties to high professional
and ethical standards and always act in the public interest in accordance with the Code of Conduct for the
Queensland Public Service and the department’s Standard of Practice.

Ensure clear procedures for reporting disclosures are in place and readily accessible to staff and the
general public.

Ensure appropriate communication and awareness strategies are in place to educate employees about
disclosures.
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Process

1. Make a disclosure

Under the Act, any person can make a disclosure about a:
e substantial and specific danger to the health or safety of a person with a disability
e substantial and specific danger to the environment

o reprisal because of a belief that a person has made, or intends to make a disclosure.

In addition, public sector officers can make a disclosure about the following public interest matters:
e corrupt conduct
e maladministration
e a substantial misuse of public resources

e a substantial and specific danger to public health or safety or the environment.

A disclosure can be made:

e anonymously. When a disclosure is made anonymously, it can be difficult to seek clarification or more
information, to inform the discloser of progress, or to advise the discloser about action taken or to be taken
to deal with the disclosure verbally. The department may request the information in writing.

e in writing.

To enable further investigation, all disclosures must:
e be clear and factual
e avoid speculation, emotive language, embellishment
e cooperate in a respectful way and be aware that unreasonable conduct will not be tolerated

e avoid the provision of only vague details.

The person making the disclosure does not need to state that the information, or complaint, is a disclosure for the
matter to be assessed under the Act.

False or misleading information

Under section 66 of the Act, a person who gives information to a proper authority, knowing that it is false or
misleading, and intending that it be acted upon as a disclosure, commits a criminal offence with a maximum
penalty of two years’ imprisonment.

In addition, the protections under the Act are not extended to disclosers who intentionally make a disclosure they
know is false.

2. Determine the appropriate reporting avenue

Disclosure must be made to a proper authority. A proper authority is a person or organisation authorised to receive
disclosures.

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Internal authorities

Any person (including non-government employees) can make a disclosure to:
e Integrity and Employee Relations
e any person in a supervisory or management position within the department
e the human resources unit within a region or work unit
e the Director-General

¢ the Minister for the department.
In addition, departmental employees may disclose information directly to their own supervisor or manager.
External authorities

Disclosures can be made to an agency that has a responsibility for investigating the information disclosed:
e Crime and Corruption Commission (CCC) for disclosures concerning corrupt conduct — including reprisal
e Queensland Ombudsman for disclosures concerning maladministration
e Queensland Audit Office for disclosures concerning a substantial misuse of resources

o Department of Communities, Disability Services and Seniors and the Office of the Public Guardian for
danger to the health and safety of a person with a disability

o Department of Environment and Science for danger to the environment

e a Member of the Legislative Assembly (MP) for any wrongdoing or danger.

A disclosure can also be made to a journalist if the following conditions have been met:

e the disclosure was initially made to a proper authority and the information was determined to be a
disclosure under the Act

e the proper authority:
o decided not to investigate or deal with the disclosure
o investigated the disclosure but did not recommend taking any action
o failed to notify the discloser within six months of them making the disclosure whether or not the

disclosure was to be investigated or otherwise dealt with.

A person who makes a disclosure to a journalist in compliance with these requirements receives the protections of
the Act. However, disclosers should be aware that journalists are not bound under the confidentiality provisions of
section 65 of the Act.

3. Receiving the disclosure

The department must receive and assess disclosures in accordance with the Public Interest Disclosure Standard
No.1.

Upon receipt of the disclosure, the receiving officer must notify Integrity and Employee Relations as soon as
practicable and forward all material and evidence relevant to the disclosure.

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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The material or evidence could include:

e the discloser’'s name and contact details (for communication about assessment, action and outcome),
unless the discloser prefers to remain anonymous

e the name (and position) of the person who is the subject of the disclosure
o information about the wrongdoing or danger, relevant events, dates and places
o the names of people who may be able to provide additional information (e.g. any witnesses)

e correspondence or other supporting documents such as a diary of events and conversations, or file notes,
where relevant

e advice about whether anything was done in response to the wrongdoing.

Organisational support

e Disclosers: The department will initiate and coordinate organisational support for disclosers, particularly if
they suffer detriment as a result of their disclosure. In order to maintain impartiality and investigative
credibility, investigators will be not be involved in the provision of organisational support.

o Officers who are the subject of a disclosure: The department acknowledges that the employee/s about
whom disclosures are made are likely to find the experience stressful.
The department will protect their rights by:

0 reassuring them that the disclosure will be dealt with impartially, fairly and reasonably
o confirming that the disclosure is only an allegation until evidence collected shows otherwise
o providing them with information about their rights and the progress and outcome of any investigation.

Information and support will be provided to the discloser, the employee about whom the disclosure was made and
relevant staff until the matter is finalised.

Confidentiality

The department will ensure that communication with all parties involved will be arranged discreetly to avoid
identifying the discloser.

While the department will make every attempt to protect confidentiality, a discloser’s identity may need to be
disclosed to:

e provide natural justice to the person subject to allegations

e respond to a court order, legal directive, or as part of court proceedings.

Disclosers should also be aware that while the department will make every effort to keep their name confidential, it
cannot guarantee that others will not try to deduce their identity.

Details about disclosures, investigations and related decisions will be kept secure and accessible only to people
involved in the management of the disclosure.

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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4. Assessing the disclosure

All incoming complaint information will be assessed by Integrity and Employee Relations to determine whether it
meets the requirements of the Act.

In conjunction with their assessment of complaint information, assessors will apply the tests set out in sections
12(3) and 13(3) of the Act respectively to determine the appropriateness of that information to be assessed as a
disclosure.

e Section 12(3) sets out the subjective test, which stipulates that the discloser must have an honest belief, on
reasonable grounds that their information tends to show the conduct or danger concerned.

e Section13(3) sets out the objective test, which is that the information tends to show the conduct or danger,
regardless of whether the discloser honestly believes their information tends to show the conduct or
danger.

Assessed as disclosure
Once the matter is assessed as a disclosure, Integrity and Employee Relations creates a disclosure file with a
unique register number and advises the discloser:

¢ that their information has been received by the department and assessed as a disclosure

e the action to be taken by the department in relation to the disclosure, which could include the facilitation of
a formal investigation of the matters alleged in the disclosure

o the likely timeframes involved
¢ their responsibility to maintain confidentiality
e the protections available under the Act

e the commitment of the department to keep appropriate records and maintain confidentiality except where
disclosure is permitted under the Act

¢ the means by which updates regarding intended actions and outcomes will be provided to the discloser

¢ the role of Integrity and Employee Relations as the discloser’s central point of contact if they want further
information or are concerned about reprisals

e contact details of the department’s professional counselling service.

If a disclosure is about another proper authority, Integrity and Employee Relations will refer it to that authority, if it is
deemed safe to do so after consulting with the discloser about the risk of reprisal.

Upon assessing a disclosure as a disclosure, Integrity and Employee Relations will conduct a risk assessment to
ascertain the likelihood of the discloser suffering a reprisal as a result of their having made the disclosure.

The assessment will take into account the actual and reasonably perceived risk of victimisation or unlawful
discrimination, and will include input from the discloser.

Consistent with the level of perceived risk, Integrity and Employee Relations will arrange protection for the discloser
where they are a departmental employee, and where practicable, their anonymity. It should be noted that while the
department will conduct equally rigorous risk assessments for employees and members of the public, it does not

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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have the legislative authority to provide members of the public with the same level of protection that it would
provide to employees.

If there is any doubt as to whether a disclosure is a disclosure, further information will, where possible, be obtained
to inform the decision. If doubt still remains, the matter will be considered and managed in accordance with the
requirements of a disclosure.

Assessed and not considered a disclosure, or decision not to deal with a disclosure
If a matter is determined not to be a disclosure, Integrity and Employee Relations will only provide a discloser with

written reasons for the decision if the discloser has:

o explicitly requested that their matter be treated as a disclosure; even though their information does not
meet the conditions of the Act

o specifically requested that the department provide them with reasons for deciding not to treat their matter
as a disclosure.

Under section 30 of the Act, the department can decide not to deal with a disclosure if it reasonably concludes the
disclosure:

e has already been investigated or dealt with by another appropriate process

e should be dealt with by another appropriate process

e is impractical to investigate because of its age

e s trivial in nature.
If the department decides not to deal with (or investigate) a disclosure for any of the reasons above, it will provide

the discloser with written advice, explaining how it considers one or more of the provisions of section 30 apply to
the matter and why it has decided it is appropriate to take no further action.

In the event that a discloser has met all the requirements regarding making a disclosure, and the information is
assessed as not being a disclosure, the discloser can:

e request an internal right of review

e raise the matter with appropriate external entities (e.g. the Queensland Ombudsman in cases of

maladministration).

5. Dealing with a disclosure

The following actions may be taken to deal with a disclosure:

e providing an explanation to the discloser (for example, where the discloser was not aware of the whole
circumstances surrounding an action which appeared to them to be improper)

¢ resolving the disclosure managerially

e conducting an internal audit, or a review of an issue or the operations of a particular unit
e implementing or changing policies, procedures of practices

o formally investigating the allegations

o referring the allegations to an appropriate external entity.

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Reprisal and detriment
Disclosers should not suffer any form of detriment as a result of making a disclosure.

In the event of a reprisal being alleged or suspected, the department will attend to the safety of the discloser/s or
affected third parties as a matter of priority, review its risk assessment and any protective measures needed to
mitigate any further risk of reprisal; and manage any allegation of a reprisal as a disclosure in its own right.

All managers must notify Integrity and Employee Relations of any allegations of reprisal action against a discloser,
or if they suspect that reprisal action against a discloser is occurring.

The department may conduct a disciplinary investigation on any employee found to have engaged in reprisal
action. Where conduct is considered to be reprisal, Integrity and Employee Relations may refer the matter to the
Queensland Police Service for further investigation.

6. Finalisation

On finalisation of a matter:

¢ employees involved in the disclosure will be debriefed to clarify any decisions or outcomes, without
breaching confidentiality, and to emphasise the opportunities to learn from the situation

o disclosers will be provided with written advice about the outcome and finalisation of their disclosure
¢ Integrity and Employee Relations will complete a final report which considers opportunities for

improvements.

7. Reporting of a public interest disclosure

Integrity and Employee Relations ensures:
e the collection of accurate data about the receipt and management of disclosures

¢ reporting to the Office of the Queensland Ombudsman, via their disclosure database.

Definitions
Term Definition
Complaint A matter reported to a receiving officer. A complaint is not a disclosure unless
assessed as meeting the requirements of a public interest disclosure.
Corrupt conduct Corrupt conduct is defined in section 15 of the Crime and Corruption Act 2001 (QId)

as conduct of a person, regardless of whether the person holds or held an
appointment that:

e adversely affects or could adversely affect, directly or indirectly, the
performance of functions or the exercise of powers related to public
administration

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Term Definition
e results, or could result, directly or indirectly in the performance of functions or
exercise of powers in a way that:
0 is not honest or impartial; or
0 involves a breach of trust placed in the person holding the appointment,
either knowingly or recklessly; or
o involves a misuse of information or material acquired; and
e if proven would be a criminal offence or a disciplinary breach providing
reasonable grounds for terminating the person's services.
Detriment Can include:
e personal injury or prejudice to safety
e property damage or loss
e intimidation or harassment
e adverse discrimination, disadvantage or adverse treatment about career,
profession, employment, trade or business
o financial loss
e damage to reputation, including, for example, personal, professional or
business reputation.
Disability A disability is defined in section 11 of the Disability Services Act 2006 (Qld) as a
person's condition that is attributable to:
e an intellectual, psychiatric, cognitive, neurological, sensory or physical
impairment; or
e acombination of these impairments, resulting in:
0 a substantial reduction of the person’s capacity for communication, social
interaction, learning, mobility or self-care or management; and
o the person needing support.
The disability must be permanent or likely to be permanent and may be, but does not
need to be, of a chronic episodic nature.
Discloser A person who makes a disclosure in accordance with the Act.
Disclosure A disclosure of information as specified under the Act, made to a proper authority that
has the responsibility or power to take action and provide an appropriate remedy.
For a report to be considered a disclosure, under the Act, it must be:
e an appropriate disclosure
e public interest information about serious wrongdoing or danger as specified in
sections 12 and 13 of the Act

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Term Definition

e made by the proper person

e made to a proper authority.

Maladministration As defined in schedule 4 of the Public Interest Disclosure Act 2010 (Qld),
maladministration is administrative action that:

e was taken contrary to law; or

e was unreasonable, unjust, oppressive, or improperly discriminatory; or

e was in accordance with a rule of law or a provision of an Act or a practice that
is or may be unreasonable, unjust, oppressive, or improperly discriminatory in
the particular circumstances; or

e was taken:
o for animproper purpose; or
0 onirrelevant grounds; or
o having regard to irrelevant considerations; or

e was an action for which reasons should have been given, but were not given;
or

e was based wholly or partly on a mistake of law or fact; or

e was wrong.

Natural justice Natural justice, also referred to as ‘procedural fairness’ applies to any decision that
can affect the rights, interests or expectations of individuals in a direct or immediate
way. Natural justice is at law a safeguard applying to an individual whose rights or
interests are being affected.

The rules of natural justice, which have been developed to ensure that decision-
making is fair and reasonable, are:

e avoid bias

e give a fair hearing.

Organisational support For the purposes of this procedure, organisational support means actions such as,
but not limited to:

e providing moral and emotional support

e advising disclosers about departmental resources available to handle any
concerns they have as a result of making their disclosure

e appointing a mentor, confidante or other support officer to assist the discloser
through the process

¢ referring the discloser to the department’s employee assistance program or
arranging for other professional counselling

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Term Definition

e generating support for the discloser in their work unit where appropriate
e ensuring that any suspicions of victimisation or harassment are dealt with
¢ maintaining contact with the discloser

e negotiating with the discloser and their support officer a formal end to their
involvement with the support program when it is agreed that they no longer
need assistance.

Proper authority A person or organisation that is authorised under the Act (sections 14, 15 and 17) to
receive disclosures.

Receiving officer The person to whom a suspected public interest disclosure is reported. This may
include:

e Integrity and Employee Relations

e any person in a supervisory or management position within the department
¢ the human resources unit within a region or work unit

e the Director-General

e the Minister for the department.

Reasonable Reasonable management action taken by a manager in relation to an employee’s
management action performance or conduct may include any of the following:

A reasonable:
e appraisal of the employee’s work performance
e requirement that the employee undertakes counselling
e suspension of the employee from the employment workplace
o disciplinary action
e action to transfer or deploy the employee

e action to the end the employee’s employment by way or redundancy or
retrenchment

e action in relation to the employee’s failure to obtain a promotion,
reclassification, transfer or benefit, or to retain a benefit in relation to their
employment.

Reasonable management action in relation to a discloser must:
e be based on sufficient grounds
e be reasonable, as well as proportionate and consistent with similar cases
e have taken into account the discloser’s particular circumstances

e not be taking action because the discloser has made a disclosure.

Uncontrolled copy. Refer to the Department of Education Policy and Procedure Register at
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Term Definition

Reprisal Reprisal is defined under the Act as causing, attempting to cause or conspiring to
cause detriment to another person in the belief that they or someone else:

e has made or intends to make a disclosure

¢ has been or intends to be involved in a proceeding under the Act against any
person.

Reprisal under the Act is a criminal offence and investigations may be undertaken by
the Queensland Police Service.

Legislation

e Public Interest Disclosure Act 2010 (Qld

e Crime and Corruption Act 2001 (Qld

Delegations/Authorisations

e Nil

Policies and procedures in this group

o Complaints and grievances management policy

e Complaints and appeals — subclass 500 (schools) visa procedure

e Complaints involving the ‘public official’ (Director-General) procedure
o Customer complaints management - Internal review procedure

e Customer complaints management procedure

e Individual employee grievances procedure

e Information privacy and right to information procedure

e Managing unreasonable complainant conduct procedure

e Reporting fraud and corruption procedure

Supporting information for this procedure

e Nil

Other resources

e Department of Education — Standard of Practice
e Code of Conduct for the Queensland public service

e Public Interest Disclosure — Standard No.1
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e Queensland Ombudsman — What is a public interest disclosure?
e Queensland Ombudsman — A checklist for making a public interest disclosure

. ueensland Ombudsman — Discloser information and support

Contact

For further information, please contact:

Integrity and Employee Relations

Email: integrit ed.gld.gov.au
Telephone: (07) 3034 5256

Mail: PO Box 15033, City East QIld 4002
Review date

18/06/2020

Superseded versions

Previous seven years shown. Minor version updates not included.
2.2 Making and Managing a Public Interest Disclosure under the Public Interest Disclosure Act 2010 (QId)

3.0 Making and managing a public interest disclosure

Creative Commons licence
Attribution CC BY

Refer to the Creative Commons Australia site for further information
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